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Dear Ms Denchfield, 
 

Appeal against administrative sanction of 9 August 2021 
 
I understand you are now dealing with this matter following Ms Young’s recent departure from the 
BSB. 
 
By its decision of 9 August the Independent Decision-Making Panel (IDP) considered 18 of my tweets 
and concluded that 17 of them (including the Afro-hair tweet) did not breach any professional rules.  
However, the IDP imposed an ‘administrative sanction’ - which ‘does not constitute a disciplinary 
finding’ - in the form of a warning and a £500 fine in respect of one tweet (the ‘free speech tweet’) 
namely: 
 

 
 

This tweet was a response to Roshan M Salih’s tweet (‘the Salih tweet’).  He describes himself on 
Twitter as a ‘Muslim Journalist’ who edits the ‘British Muslim news site 5Pillars’, as shown here: 

 

https://twitter.com/JonHolb/status/1317565186899836929?s=20
https://twitter.com/RmSalih/status/1317350932129132544?s=20
https://twitter.com/RmSalih/status/1317350932129132544?s=20


 
 
My grounds for appealing the administrative sanction are set out below under the following headings, 
namely the sanction was unlawful: 
 
 1. under the Equality Act 2010 which protects ‘philosophical belief’ 
 
 2. under the common law and human rights law that protects speech 
 
 3. because the charge of causing offence and possible hostility towards Muslims: 
 
  a) sets the bar far too low for bringing either me or the profession into disrepute 
 
  b) is not set out in the BSB Handbook, is ultra vires and is not prescribed by law 
  
  c) breached natural justice as I was given no chance to respond to this new charge 
 
However, before I address each of these headings they are all underpinned by the fact that the free 
speech tweet was a statement of genuinely held political belief and hence not only was it beyond 
sanction, but that those who have sanctioned me have themselves acted in an unlawful discriminatory 
way.  Under the Equality Act discrimination on the basis of political belief is no different from 
discrimination on the basis of race, sex or sexuality etc.  They are all unlawful.  So far as the Equality 
Act is concerned the BSB’s sanction imposed on me for expressing my conservative beliefs is as 
unlawful as a sanction imposed on a black man because of his race. 

My tweet was a political statement on the tension between Islam and free speech 

1. The free speech tweet was a response to a tweet (‘the Salih tweet’) that had threatened a Muslim 
led civil war if free speech was not curtailed.  The Salih tweet drew on recent French history that 
highlighted the tension between Islam and free speech.  In January 2015 twelve people who 
worked for the French satirical weekly newspaper Charlie Hebdo were murdered by Islamists 
acting to frighten people into not speaking freely.  On 16 October 2020 school teacher Samuel 
Paty was beheaded by an Islamist in Paris for teaching his students about blasphemy and free 
speech.  In this tension between Islam and free speech in France Mr Salih took the side of those 
Muslims who seek to curtail free speech. 

2. In the tension between Islam and free speech I, unlike Mr Salih, am on the side of free speech.  
Moreover, I am aware that the challenge to free speech from Islam exists not just in France, but 
in the UK as well.  My belief is informed by many examples dating back to the Satanic Verses 
controversy of 1989 when Muslims burned books and intimidated the author, Salman Rushdie, so 
as to cause him to go into hiding with police protection as he feared for his life.  In 2011 the Daily 
Mail reported on the case of an east London school teacher, Gary Smith, with the headline: 
Battered and slashed by a Muslim gang just because he taught RE: Four jailed over their 

https://www.dailymail.co.uk/news/article-1391166/Four-Muslims-battered-man-teaching-RE-girls-jailed-danger-extreme-religious-beliefs.html


‘dangerous extreme religious beliefs’.  The problem has continued this year with another school 
teacher, this time in Batley, Yorkshire, being forced into hiding after being threatened by Muslims 
(see here). 

3. The tension between Islam and free speech was addressed by Dame Louise Casey in her 2016 
report on integration where she noted how ‘some [Muslims] are expressing more regressive 
attitudes towards . . . freedom of speech and are, in a small minority, expressing greater sympathy 
for violent extremist action’.1 

4. I am not aware of any sanction being imposed on Mr Salih for his tweet, even though he implied 
there would be a Muslim led civil war if Islam did not prevail over free speech.  It would be highly 
undesirable if the antagonist of free speech was given a free hand, whilst the protagonist was 
sanctioned.  Fortunately, the law does not create such a democratic distortion.  In fact, by 
protecting political speech the law bolsters the democratic process and outlaws the cancel culture 
that has been directed at me and which was practised by my former Chambers (which expelled 
me for a tweet in respect of which I have now been exonerated) and which is being practised by 
the BSB. 

5. In response to the BSB finding that my free speech tweet brought either me or the profession into 
disrepute the legal commentator and journalist Joshua Rozenberg stated: 

Really? Holbrook was responding to a tweet from a UK-based Muslim journalist. The 
journalist’s tweet, which has been widely shared, calls for a lawful publication to be closed 
down - a clear restriction on free speech.  That view is shared by most Islamist extremists, 
I suspect.  It may be shared by other Muslims - though certainly not by all.  Was Holbrook 
saying that the Muslim community as a whole was responsible for curtailing free speech?  
Or should “other Muslims” be understood to mean “some other Muslims”?2 

 
6. It is clear from the context that my tweet meant that some Muslims, like Mr Salih, are curtailing 

free speech, but this is to miss the point.  Even if I had said expressly and erroneously stated that 
‘all Muslims are killing free speech’ that would not have entitled anyone to sanction me.  Speech 
is protected under the Equality Act providing it is a statement of political belief and is not an 
espousal of Nazism or totalitarianism or an incitement to violence or an expression of hatred in 
the gravest form. 

7. The simple answer to this appeal is that my tweet was a statement of protected political belief as 
it fell well short of the thresholds (espousing Nazism etc) that would have entitled the BSB to 
impose a sanction.  My tweet was on an issue of public interest and drew attention to the tension 
between Islam and free speech and it did so in the context of what had happened in Paris and 
elsewhere in the recent past and in response to a Muslim journalist who was threatening civil war 
if there were not further restrictions on free speech.  It is frankly shameful of the BSB to have 
fined me for this exercise of political speech.  This shameful conduct can be addressed under the 
following three headings. 

1. Unlawful under the Equality Act 2010 which protects ‘philosophical belief’ (s10) 

8. Under the Equality Act 2010 ‘belief’ is a protected characteristic (s4).  Section 10 amplifies the 
meaning of ‘belief’: 

Belief means any religious or philosophical belief and a reference to belief includes a 
reference to a lack of belief. 
 

 
1 The Casey Review: A review into opportunity and integration, December 2016, p71, §5.22. 
2 Must lawyers meet higher standards? Joshua Rozenberg, 27 August 2021. 

https://www.dailymail.co.uk/news/article-9404821/Burly-Yorkshire-lad-receiving-police-protection-sparking-blasphemy-protests.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/575973/The_Casey_Review_Report.pdf
https://rozenberg.substack.com/p/must-lawyers-meet-higher-standards


9. Case law has amplified the test to be applied and there are five criteria that must be satisfied, as 
set out in Grainger, for a belief to be protected under the Act: 

i) The belief must be genuinely held. 
 
ii) It must be a belief and not an opinion or viewpoint based on the present state of 

information available. 
 
iii) It must be a belief as to a weighty and substantial aspect of human life and behaviour. 
 
iv) It must attain a certain level of cogency, seriousness, cohesion and importance. 
 
v) It must be worthy of respect in a democratic society, be not incompatible with human 

dignity and not conflict with the fundamental rights of others 
 

10. As I explained in my BSB submissions of 4 May my beliefs are those of the centre-right and often 
draw on the conservative writings of Sir Roger Scruton (see BSB submissions, section 1 and 
particularly §§16-24).  In particular, I, like Scruton, am a critic of identity politics which encourages 
people to see themselves as different and special, at the expense of being a member of one 
cohesive society.  This belief can either be described as being against identity politics (specifically 
against multiculturalism and the celebration of cultural difference) or it can be described as being 
for assimilation.  Essentially, I am for the ‘melting pot’ approach developed in 19th century 
America, rather than the ‘salad bowl’ of multiculturalism.  I am also a firm believer in free speech 
which I see as the freedom on which all other freedoms are built (see BSB submissions §§29-32).  
These two beliefs came together to inform my free speech tweet. 

11. On 10 June when the EAT handed down judgment in Forstater3 the fifth Grainger criterion became 
easier to satisfy.  It is now established that political beliefs are worthy of respect in a democracy 
subject only to a limited exception: 

it is only those beliefs that would be an affront to Convention principles in a manner akin 
to that of pursuing totalitarianism, or advocating Nazism, or espousing violence and hatred 
in the gravest of forms, that should be capable of being not worthy of respect in a 
democratic society.  Beliefs that are offensive, shocking or even disturbing to others, and 
which fall into the less grave forms of hate speech would not be excluded from the 
protection. (§79) 
 

12. It looks like the BSB accepted, as it had to, that my beliefs were protected under the Equality Act, 
which is why it cleared me on 17 tweets on the basis that I was ‘expressing [my] personal political 
opinions’ rather than ‘intending to demean or insult another’. 

13. So the issue that arises is: on what basis was the 18th tweet (unlike the other 17) deemed to fall 
outside the Grainger criteria, as interpreted by Forstater?  As a matter of law it could only have 
been on the basis that the 18th tweet was an expression of belief that was ‘akin to totalitarianism 
or Nazism’ or an expression that ‘espoused violence and hatred in the gravest of forms’.  And 
when considering this high threshold Forstater warns that ‘less grave forms of hate speech’ 
namely ‘beliefs that are offensive, shocking or even disturbing to others’ are protected under the 
Equality Act (§79). 

14. Any contention that my 18th tweet was akin to totalitarianism or Nazism or espoused violence or 
hatred in the gravest of forms, is hopeless because: 

i) My tweet did not espouse violence and hatred 
 

 
3 Forstater v CGC Europe UKEAT/0105/20/JJ 

https://www.bailii.org/uk/cases/UKEAT/2021/0105_20_1006.html


● There are no words (or even inuendo) that are capable of supporting such a 
conclusion.  My tweet patently did not ‘espouse violence and hatred in the gravest 
of forms’.  In fact, it did not espouse violence or hatred of any degree. 

 
● The IDP made no such finding.  In fact, it should have concluded that my speech 

was protected because it did no more (in its opinion) than cause offence which 
could promote hostility towards Muslims.  As Forstater makes clear ‘Beliefs that 
are offensive, shocking or even disturbing to others, and which fall into the less 
grave forms of hate speech would not be excluded from the protection.’ 
 

● Had my tweet had the required characteristic of advocating something akin to 
totalitarianism or Nazism it would have stuck out like a swastika. 

 
ii) My tweet was a defence of free speech 
 

● My tweet was a call ‘to reinstate free speech as the foundation of all other 
freedoms’ in the context of (a) the Islamist murder of a teacher (Samuel Paty) who 
had exercised his right of free speech and (b) a call by a prominent Muslim (Mr 
Salih) to ‘shut down immediately’ a lawful publication, namely Charlie Hebdo. 
 

● The IDP has made the mistake, that Lady Hale warned against, of failing to see 
that my statement ‘had something to do with’ Muslims but only in order to make 
a broader political point.4  It can never be the law in a democracy that a group or 
religion, such as Islam, is protected from criticism. 

 
iii) The BSB has distorted the meaning of my tweet 
 

● The IDP claimed the ‘ordinary reasonable reader’ would ‘understand the tweet to 
mean that the Muslim community was to blame for curtailing free speech’.  This 
is not an accurate reading of the tweet because my tweet (a) whilst referring to a 
causal factor, did not attribute ‘blame’, and (b) referred to ‘Islamists and other 
Muslims’ playing ‘a central role’, rather than the only role. 
 

● The IDP has taken the tweet out of context by failing in substance to appreciate 
that it was in response to (a) an Islamist murder in Paris and (b) a prominent 
Muslim, not an Islamist, who was calling for a lawful publication, Charlie Hebdo, 
to be ‘shut down immediately’. 
 

● The tweet meant what it said, it did not require the IDP to misinterpret it for the 
ostensible benefit of the ‘ordinary reasonable reader’. 

 
15. Once it is established that my tweet was a statement of political belief that was protected then 

the only other issue that arises is whether my treatment ‘was because of or related to that belief’5.  
In this case it clearly was.  Accordingly, the IDP’s sanction was an unlawful act of discrimination 
under the Equality Act s13 because it amounted to less favourable treatment as a result of 
expressing my protected beliefs.  Section 13 is clear and unqualified: 

A person (A) discriminates against another (B) if, because of a protected characteristic, A 
treats B less favourably than A treats or would treat others. 
 

16. So far as the Equality Act is concerned sanctioning me for my political beliefs is the same as a 
sanction imposed on a black man because of his race or a woman because of her sex.  Political 
belief, race and sex are all both protected characteristics and the scheme of protection under the 

 
4 Lee v Ashers Baking Co [2018] UKSC 49, Lady Hale §§33-35. 
5 Forstater, §117. 

https://www.bailii.org/uk/cases/UKSC/2018/49.html


Equality Act is the same.  Once this is appreciated the unlawfulness of the BSB’s actions becomes 
clear.  Moreover, it shows that the Equality Act protects political beliefs from sanctions just as it 
protects race etc.  It protects the conservative from cancellation just as it protects the black man 
from racism. 

2. Unlawful under the common law and human rights law that protects speech 

17. The protection afforded to political speech under the Equality Act is broader than exists under the 
common law and human rights law because under the former there is no defence of justification, 
such as arises under Article 10(2) of the European Convention on Human Rights:6 

1. Everyone has the right to freedom of expression.  This right shall include freedom to 
hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers.  This Article shall not prevent States 
from requiring the licensing of broadcasting, television or cinema enterprises. 

 
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may 

be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary. 

 
18. However, if the 1st ground of appeal were to fail then the IDP had no lawful basis to conclude that 

its interference with my article 10 rights was justified ‘for the purpose of protecting the reputation 
and rights of others’ namely Muslims.  This is because the sanction (i) did not pursue a legitimate 
aim and (ii) was not necessary in a democracy. (The restriction is also not prescribed by law but 
this is addressed below under the 3rd heading.) 

i) The sanction did not pursue a legitimate aim 

19. A legitimate aim, such as the protection of another’s human rights, is to be construed strictly.  This 
is particularly so in the context of seeking to interfere with political speech, as judges have noted: 

I remind myself that there is little scope under Article 10(2) of the Convention for 
restrictions on political speech or on the debate of questions of public interest7 
 
Freedom of political speech is a freedom of the very highest importance in any country 
which lays claim to being a democracy.  Restrictions on this freedom need to be examined 
rigorously by all concerned8 
 

20. Case law indicates the gravity of interest in play in order for free speech to be interfered with.  For 
example, in Khan v BSB the legitimate aim was the protection of a former client’s confidentiality 
and right to a private life that had been breached when a barrister implied that another barrister 
had stalked and raped another lawyer, the accused barrister’s former client.  Moreover: 

his case is that it [his speech] was mere gossip, nothing more.  That is speech which ranks 
low in the hierarchy of free speech values.  The need for a compelling justification for 
interference is correspondingly less9 

 
6 Forstater, §79. 
7 Miller v College of Policing, [2020] EWHC 225 (Admin), Knowles J, §276. 
8 R(Prolife Alliance) v BBC, [2004] 1 AC 185, HL, Lord Nicholls, §6, cited in Miller, ibid., §276. 
9 Khan v BSB [2018] EWHC 2184 (Admin), Warby J, §65. 

https://www.bailii.org/ew/cases/EWHC/Admin/2020/225.html
https://www.bailii.org/ew/cases/EWHC/Admin/2018/2184.html


 
21. Because it was concerned with ‘mere gossip’ Khan was not a political speech case.  In other cases 

a political message can be overborne with personal abuse that is so offensive and gratuitous that 
the personal abuse is real and obvious.  In these circumstances the court may find that a sanction 
is justified in order to protect the profession’s reputation.  However, for that threshold to be 
crossed something grossly or seriously offensive that is wantonly or gratuitously directed at a 
person is required.10  For example, this tweet crossed the threshold: 

Read it.  Now; refuse to perform cunnilingus on shrill negroids who will destroy an academic 
reputation it has taken aeons to build. 

 
22. But it only crossed the threshold because, as Warby J explained, it was hostile and expressed 

gratuitous and derogatory racist and sexist language: 

it plainly expresses hostility to people whom the appellant describes as “shrill”, and who he 
claims “will destroy an academic reputation”.  Those who are criticised in these ways are 
identified only as “negroids”, a term which defines more than one person exclusively by 
reference to their appearance and racial or ethnic origin.  The Tweet provides no indication 
why those characteristics might justify, support or be relevant to the criticism.  It was 
legitimate for the BSB to describe this as “offensive race-based language”, and equally 
proper for the Panel, applying ordinary community standards, to find that it was “racially 
charged”.  The reasonable reader will also have gleaned from the Tweet itself that the 
appellant was strongly urging someone to refuse the “negroids” something they were 
seeking, in connection with academic matters; and that he was doing so by deploying sexual 
language depicting the “negroids” as women seeking, metaphorically, oral sex. No 
indication was given of the relevance of the gender of the “negroids”, or why such a sexual 
metaphor might be considered fitting. It was legitimate for the BSB to describe this as 
“offensive … gender-based language” and for the Panel to conclude that it was “derogatory 
to women”.11 

 
23. Similar thresholds were applied in an earlier Tribunal decision where Facebook posts were: 

grossly offensive and disparaging and included matters of a sexual and / or violent nature.  
For example, there were references to her being a prostitute and a witch, references to 
sexual and physical violence and, on one post, there was effectively a threat to kill her.  The 
tribunal found the posts to be targeted and misogynistic;12 

 
24. None of the above thresholds (such as gross offensiveness) were satisfied by my free speech 

tweet.  The IDP imposed the restriction ‘for the purpose of protecting the reputation and rights 
of others’ i.e. Muslims (p3).  But restrictions under article 10(2) cannot be imposed in order to 
protect Muslims from political criticism.  In other words the sanction did not pursue a legitimate 
aim. 

ii) The charge was not necessary in a democracy 

25. There is much case law on the test of necessity that must be satisfied by those who rely on it to 
infringe another’s free speech.  It establishes that ‘necessary’ is not synonymous with 
‘indispensable’ but neither does it have the flexibility of such expressions as ‘admissible’, 
‘ordinary’, ‘useful’, ‘reasonable’ or ‘desirable’.  It is a stringent test as the curtailment has to be 

 
10 Diggins v BSB [2020] EWHC 467 (Admin), Warby J §§86, 89. 
11 Diggins v BSB [2020] EWHC 467 (Admin), Warby J §94. 
12 Richard Miles, PC 2018/0372/DS. 

https://www.bailii.org/ew/cases/EWHC/Admin/2020/467.html


‘convincingly established by a compelling countervailing consideration’13.  In particular Lord 
Bingham noted how: 

One must consider whether the interference complained of corresponded to a pressing 
social need, whether it was proportionate to the legitimate aim pursued and whether the 
reasons given by the national authority to justify it are relevant and sufficient under article 
10(2).14 
 

26. This issue overlaps with the one above (legitimate aim) and for the following reasons the 
restriction was an unlawful infringement of my free speech rights because the infringement was 
not necessary in a democracy: 

1. Legitimate aim: As noted above there was no legitimate aim because Muslims do not 
have a right to be protected from political criticism. 

 
2. Other civil & criminal protections: Given the existence of other legal protections the 

IDP had no basis to create its own fetter on speech.  Indeed it was wrong for the IDP 
to impose this fetter with much lower thresholds than exist in the numerous laws 
against ‘hate speech’15 and harassment.  As Collins J noted (emphasis added): 

 
However offensive and undeserving of protection the appellant’s outburst may 
have appeared to some, it is important that any individual knows that he can 
say what he likes, provided it is not unlawful, unless there are clear and 
satisfactory reasons within the terms of Art. 10(2) to render him liable to 
sanctions16 

 
3. Offence and possible hostility: Case law has established that this threshold is far too 

low as.  As Sedley LJ observed: 
 
Free speech includes not only the inoffensive but the irritating, the contentious, 
the eccentric, the heretical, the unwelcome and the provocative … Freedom only 
to speak inoffensively is not worth having17 

 
4. Protection for Muslims: No reason has been given as to why a charge is framed that 

singles out Muslims for special protection (with thresholds much lower than exist in 
law to protect religions18). 

 

 
13 McCartan Turkington Breen v Times Newspapers [2001] 2 AC 277, §297. 
14 R v Shayler [2003] 1 AC 247, §23, cited in Miller v College of Policing, ibid., §213, 214. 
15 The Public Order Act 1986, s29B(1): 

A person who uses threatening words or behaviour, or displays any written material which is 
threatening, is guilty of an offence if he intends thereby to stir up religious hatred 

The Communications Act 2003, s127(1): 

A person is guilty of an offence if he— 

(a) sends by means of a public electronic communications network a message or other matter that is 
grossly offensive or of an indecent, obscene or menacing character; 

16 Livingstone v The Adjudication Panel for England [2006] HRLR 45, §38. 
17 Redmond-Bate v DPP (1999) 7 BHRC 375, §20, cited in Miller, ibid., §3. 
18 Public Order Act 1986, s26B, as set out in footnote above. 



5. Aimed at a particular group: The restriction fails to distinguish between a statement 
that ‘has something to do with’ Muslims and treating such persons improperly (such 
as by directing hatred at them).   A political statement is not a personal treatment.19 

 
6. ‘could promote hostility’: As with point 3 above, this threshold is far too low.  Indeed 

the word ‘could’ has been used in preference to the word ‘would’ because the IDP 
accepted that the tweet did not actually promote hostility towards Muslims as a group.  
Furthermore ‘hostility’ is not ‘hatred’ and the former is a legitimate political response 
to any religion or set of political ideas. 

 
7. The trigger of causing offence and possible hostility towards a group is so subjective 

and broad that almost anyone who engages in political argument could fall foul of it.  
This test offends the very basis for protecting freedom of speech, as the ECHR 
observed (added emphasis): 

 
Freedom of expression constitutes one of the essential foundations of such a 
society [democracy], one of the basic conditions for its progress and for the 
development of every man.  Subject to paragraph 2 of Article 10, it is applicable 
not only to ‘information’ or ‘ideas’ that are favourably received or regarded as 
inoffensive or as a matter of indifference, but also to those that offend, shock or 
disturb the State or any sector of the population.  Such are the demands of that 
pluralism, tolerance and broadmindedness without which there is no 
‘democratic society’.  This means, amongst other things, that every ‘formality’, 
‘condition’, ‘restriction’ or ‘penalty’ imposed in this sphere must be 
proportionate to the legitimate aim pursued.20 

3. Unlawful because the charge of causing offence and possible hostility towards Muslims: 

 a) sets the bar far too low for bringing either me or the profession into disrepute 
 
 b) is not set out in the BSB Handbook, is ultra vires and is not prescribed by law 
  
 c) breached natural justice as I was given no chance to respond to this new charge 

a) My conduct did not impugn me or my profession 

27. At no stage did the IDP identify how my tweet impacted on core duty 5 namely that I ‘must not 
behave in a way which is likely to diminish the trust and confidence which the public places in you 
or in the profession’.  For three reasons my free speech tweet did not do this. 

28. First, it follows from the Forstater test that my statement was worthy of respect in a democracy 
and hence it could not possibly have brought the profession into disrepute. 

29. Secondly, in the context of statements made outwith the course of professional practice the 
conduct can only trouble the profession if it brings ‘disgrace’ upon the professional and thereby 
prejudices the reputation of the profession.  The conduct must be ‘dishonourable or disgraceful’ 
or attract ‘some kind of opprobrium’ that brings the profession into disrepute.21  My tweet did 
not have this quality. 

30. Thirdly, in a recent case (Beckwith) concerning the sexual activity of a solicitor the High Court 
overturned a disciplinary finding against the professional after noting that (emphasis added): 

 
19 Lee v Ashers Baking Co [2018] UKSC 49, Lady Hale §§33-35. 
20 Handyside v UK, (1979-80) 1 EHRR 737, §49, cited in Miller, ibid., §6. 
21 R(Remedy UK Ltd ) v General Medical Council [2010] EWHC 1245 (Admin), Elias LJ, §37. 



45. … What the Appellant did affected his own reputation; but there is a qualitative 
distinction between conduct of that order and conduct that affects either his own 
reputation as a provider of legal services or the reputation of his profession. The Tribunal 
asserted that the Appellant’s behaviour crossed this line but provided no explanation. 
 
54. There can be no hard and fast rule either that regulation under the Handbook may never 
be directed to the regulated person’s private life, or that any/every aspect of her private 
life is liable to scrutiny.  But Principle 2 or Principle 6 may reach into private life only when 
conduct that is part of a person’s private life realistically touches on her practise of the 
profession (Principle 2) or the standing of the profession (Principle 6).  Any such conduct 
must be qualitatively relevant.  It must, in a way that is demonstrably relevant, engage one 
or other of the standards of behaviour which are set out in or necessarily implicit from the 
Handbook.  In this way, the required fair balance is properly struck between the right to 
respect to private life and the public interest in the regulation of the solicitor’s profession.  
Regulators will do well to recognise that it is all too easy to be dogmatic without knowing 
it; popular outcry is not proof that a particular set of events gives rise to any matter falling 
within a regulator’s remit.22 
 

31. My tweet was not private, but it was posted in a personal rather than professional capacity.  And 
it was incumbent on the IDP to explain how my tweet had a quality that realistically touched on 
my practice or that of the profession or the standing of the profession.  Patently it did not. 

32. As Joshua Rozenberg has argued: ‘It is absurd to suggest that the tweet for which Holbrook was 
fined £500 could damage public confidence in the barristers’ profession.’  He, who I cite as a 
seasoned observer and commentator of lawyers over many decades, then notes that: 

We can disagree with the views of individual barristers without attributing their views to 
the entire profession.  All barristers in the House of Commons have political affiliations and 
most will express strong views from time to time.  Some return to full-time legal practice 
after leaving parliament.  Other practising barristers take a party whip in the Lords.  Their 
opinions are bound to challenge the views of their political opponents but nobody would 
say they damage public confidence in the legal profession as a whole.23 

33. The above point is implicitly accepted by the IDP which did not make a disciplinary finding in 
respect of my tweet. 

b) The charge is not set out in the BSB Handbook, is ultra vires and is not prescribed by law 

34. As a matter of law the charge that the IDP used to sanction me had to be set out in the BSB 
Handbook.  Under the Legal Services Act 2007 (s1) the only relevant law is the regulatory objective 
of ‘protecting and promoting the public interest’.  Under this power the BSB Handbook states 
that: 

The BSB Handbook sets out the standards that the Bar Standards Board requires the 
persons it regulates to comply with in order for it to be able to meet its regulatory 
objectives.24 
 

35. The BSB Handbook sets out the core duties (‘CD’), of which only CD5 was relevant: 

You must not behave in a way which is likely to diminish the trust and confidence which the 
public places in you or in the profession. (p6) 
 

 
22 Beckwith v Solicitors Regulation Authority [2020] EWHC 3231 (Admin). 
23 Must lawyers meet higher standards? Joshua Rozenberg, 27 August 2021. 
24 BSB Handbook, version 4.6, p1. 

https://www.bailii.org/ew/cases/EWHC/Admin/2020/3231.html
https://rozenberg.substack.com/p/must-lawyers-meet-higher-standards


36. The BSB Handbook then lists rules relating to ‘honesty, integrity and independence’ (p10) but 
there is nothing relevant to my circumstances.  Moreover, the section marked ‘Media comment’ 
(p11) also says nothing relevant to my circumstances.  The only possibly relevant provision is on 
page 12 where under the heading ‘Other possible breaches of CD3 and/or CD5’ there is a list of 
‘other conduct which is likely to be treated as a breach of CD3 and/or CD5’ and the list includes: 

‘seriously offensive or discreditable conduct towards third parties’ 
 

37. All of this shows that the IDP sanctioned me for a charge that is not set out in the BSB handbook.  
Indeed, I was sanctioned for a charge with considerably lower thresholds than are provided for 
by the handbook because the IDP did not find that my free speech tweet constituted ‘seriously 
offensive or discreditable conduct towards third parties’. 

38. The Legal Services Act 2007 does not empower the BSB to set itself up as political policemen that 
sanctions barristers for expressing their political beliefs (and the Equality Act and human rights 
laws certainly forbid it).  But if this is what it desires then as a minimum it must state the standards 
that barristers must not offend.  Under human rights law this is described as the need for 
prescription.  As noted in Beckwith, citing the case of James v United Kingdom (1986) 8 EHRR 123, 
the ECHR stated that: 

…a norm cannot be regarded as a “law” unless it is formulated with sufficient precision to 
enable the citizen to regulate his conduct: he must be able – if need be with appropriate 
advice – to foresee, to a degree that is reasonable in the circumstances, the consequences 
which any given action may entail.25 
 

39. Lord Sumption has developed this point and summarised the relevant Strasbourg case law on 
prescription by noting the need for the ‘law’ to establish a three-fold test concerning accessibility, 
foreseeability and safeguards.  He notes that these requirements must satisfy the principle 
summed up in the adage of the American founding father John Adams, ‘a government of laws and 
not of men’.  In particular, the law must not: 

confer a discretion so broad that its scope is in practice dependent on the will of those who 
apply it, rather than on the law itself.  Nor should it be couched in terms so vague or so 
general as to produce substantially the same effect in practice.  The breadth of a measure 
and the absence of safeguards for the rights of individuals are relevant to its quality as law 
where the measure confers discretions, in terms or in practice, which make its effects 
insufficiently foreseeable.  Thus a power whose exercise is dependent on the judgment of 
an official as to when, in what circumstances or against whom to apply it, must be 
sufficiently constrained by some legal rule governing the principles on which that decision 
is to be made.26 
 

40. Neither the Handbook nor the BSB’s Social Media Guidance27 of October 2019 establish that it is 
professional misconduct to publish a comment on social media that would cause offence and 
could promote hostility towards Muslims.  In fact this is expressly not the charge allegedly created 
in the Social Media Guidance: 

Comments designed to demean or insult are likely to diminish public trust and confidence in 
the profession (CD5).  It is also advisable to avoid getting drawn into heated debates or 
arguments.  Such behaviour could compromise the requirements for barristers to act with 
honesty and integrity (CD3) and not to unlawfully discriminate against any person (CD8).  
You should always take care to consider the content and tone of what you are posting or 

 
25  Beckwith, op cit, §48. 
26 In re Gallagher, [2019] UKSC 3, §14, as set out in Miller v College of Policing [2020] EWHC 225 (Admin), §186-
190. 
27 Which in any event has not been incorporated into the Handbook and I deny that it is part of the regulatory 
framework. 



sharing.  Comments that you reasonably consider to be in good taste may be considered 
distasteful or offensive by others. 

c) I was given no chance to respond to the new charge 

41. The IDP disregarded the rules of natural justice.  I was originally charged for tweets that were 
‘designed to demean or insult’ individuals.  The IDP exonerated me of this charge.  But it 
sanctioned me for a different charge of causing offence and possible hostility towards Muslims.  
The first time I saw that charge was when I received the BSB letter of 9 August.  By failing to put 
this reframed charge to me, so that I had an opportunity to respond to it, the IDP breached a 
fundamental principle of natural justice. 

Conclusion 

42. Islamists and some Muslims are enemies of free speech but they are not the only ones.  Twitter 
is full of those, including many lawyers, who would rather denounce than disagree and who would 
rather cancel than criticise.  There is a legal remedy to this problem in the form of the Equality 
Act, which in light of the Forstater judgment of June this year clearly protects political speech.  
Those who discriminate against others who express sincerely held political beliefs act unlawfully.  
In my case this applies to all those who acted to expel me from my former Chambers and all those, 
such as the BSB, that has imposed a sanction on the expression of my beliefs. 

43. In the Miller case of 2020 the court was concerned with how the police investigated Harry Miller 
for a ‘non-crime hate incident’.  Knowles J observed: 

[Counsel] sought to play down the police's actions.  They said that there had been no 
interference with the Claimant's free expression rights or, if there had, it was at a trivial 
level.  In my judgment these submissions impermissibly minimise what occurred and do not 
properly reflect the value of free speech in a democracy.  There was not a shred of evidence 
that the Claimant was at risk of committing a criminal offence.  The effect of the police 
turning up at his place of work because of his political opinions must not be 
underestimated.  To do so would be to undervalue a cardinal democratic freedom.  In this 
country we have never had a Cheka, a Gestapo or a Stasi.  We have never lived in an 
Orwellian society.28 

 
44. Oppression can arise in different ways.  Under the jackboot of the Cheka, Gestapo or Stasi it is 

easy to see and it provokes outrage from those with a sense of history.  But under the beguiling 
notion of regulation imposed by respectable people in suits it is harder to see and instead of 
provoking outrage it tends to set norms and limits.  If I am sanctioned for criticising Islam, free 
speech will be dead and it will have died under the oppressive weight of regulation.  Twentieth 
century oppression under the jackboot is yielding to 21st century oppression by regulation.  This 
ought to trouble everyone who believes in freedom and democracy. 

 
Yours sincerely, 
 
 
 
Jon Holbrook 

 
28 Miller, op cit, §259. 
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