Bar Standards Board
289-293 High Holborn
London, WC1V 7HZ

Jon Holbrook
London
4 May 2021

By email only to: Lyoung@BarStandardsBoard.org.uk
Dear Ms Young,
1) On 12 April the Bar Standards Board (‘BSB’), the regulator for barristers, informed me that I was
being investigated formally for a breach of the BSB Handbook on allegations of professional
misconduct arising from 18 of my tweets. This investigation may result in a decision to refer the
matter for enforcement action which can result in a Disciplinary Tribunal imposing a variety of
sanctions including disbarment, namely stripping me of my status as a barrister, or a fine of up to
£50,000.
2) You are investigating two allegations namely that:
1.

On 17 January 2021 I posted a tweet which was designed to demean or insult a teenager and
which may be considered distasteful or offensive by others.

2.

Between 25 March 2019 and 1 November 2020 I posted 17 tweets which were designed to
demean or insult others including Muslims, homosexuals and women and which tweets may
be considered distasteful or offensive by others.

3) The above tweets are said to:
▪

appear to show a potential breach of Core Duty 5, namely:
You must not behave in a way which is likely to diminish the trust and confidence which
the public places in you or in the profession.

▪

potentially undermine my integrity and/or independence under of rC8, namely:
You must not do anything which could reasonably be seen by the public to undermine
your honesty, integrity (Core Duty 3) and independence (Core Duty 4).

4) My response is set out below under the following headings:
1. The political nature of my impugned speech .................................................................... p2
2. Political speech is the bedrock of any democracy ............................................................. p7
3. The BSB has mischaracterised my political speech as personal abuse .............................. p9
4. The BSB is breaching the law ........................................................................................... p11
5. There is no proper basis for any charge........................................................................... p17
6. Conclusion ........................................................................................................................ p22
Appendix: The political issues addressed in the 18 tweets ................................................. p23
Appendix: Five tweets included by the BSB ‘for context’ for criticising the Equality Act .... p31
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1. The political nature of my impugned speech
5) The Supreme Court has noted how Twitter is a ‘casual medium’ that is ‘in the nature of
conversation rather than carefully chosen expression’. 1 It is also a medium that limits tweets to a
maximum of 280 characters. I note that Mrs Kate Williams, who complained about one of my
tweets (‘the Afro hair tweet’), also complained about (a) articles that I wrote on the same subject
in The Conservative Woman (Should school uniform policy have to accommodate cultural
sensitivities?) and in The Critic (Cancelled by my barristers’ chambers over a Tweet) and (b) a You
Tube video interview that I gave. You have dismissed these non-Twitter complaints after noting
that ‘a barrister is entitled to express his or her opinion about the law and its application to legal
cases’.
6) The BSB’s dismissal of the non-Twitter complaints but not the Twitter complaints is itself
interesting because the points I made in all my public statements are all of a piece. The only
difference between Twitter and non-Twitter is that Twitter does not allow for elaboration. The
medium’s constraint has caused the BSB to disregard the broader political canvas on which I have
posted tweets.
7) The 18 tweets on the BSB charge sheet raise issues about race, religion, sex, sexual orientation and
gender reassignment. The BSB charge sheet also notes ‘that Mr Holbrook has used similar
language in other tweets … mainly relating to the Equality Act’. Five such tweets are set out in
your Appendix B ‘for context’ (and which I set out at p31).
8) It is clear from your framing of the charge sheet that the BSB is investigating me for, to put it simply,
‘being nasty to people with protected characteristics’. I strongly refute this accusation on the
grounds that the tweets on your charge sheet address a political issue of considerable public
importance. The tweets may have something to do with people with protected characteristics but
that is incidental to the broader point that each makes.
9) My political opponents view society and its problems differently from me. Or, to put it another
way, the left argues for identity politics, an approach that the centre-right finds profoundly
misguided. Central to my defence is the fact that by interfering with my speech the BSB is taking
sides in a political argument. Moreover, because the BSB is, I contend, a salaried wing of the woke
it finds it difficult not just to comprehend my politics, but to actually even see it. Accordingly, the
BSB has not seen the political messaging of my 18 tweets but sees instead, abuse directed at
people with protected characteristics. What follows is intended to explain the centre-right politics
that informs the messaging of my 18 tweets.
10) In recent decades Western democracies have suffered a loss of national identity as particular
identities have come to the fore. I view this as problematic because whereas a national identity
enables differences to be overcome, ‘identity politics’ fosters difference and disharmony. As the
American motto, minted on every coin, puts it: e pluribus unum, meaning ‘one from many’. It was
a motto that underpinned America’s successful ‘melting pot’ approach to difference, that enabled
many nationalities, religions and cultures to unite (albeit far from perfectly on the issue of race) to
create one cohesive democratic nation.
11) In Britain the weakening of national identity was given legal impetus in the mid-seventies when
the notion of indirect discrimination was imported from America so as to outlaw practices that had
a disparate impact. Accordingly, the notion of positive discrimination, designed to overcome
adverse impacts, was given legal force under the Sex Discrimination Act of 1975 and the Race
Relations Act of 1976. Put simply, the law developed so that it did not just outlaw racism or sexism
(direct discrimination) but so as to require practices that treat people favourably on the basis of
their race or sex.
1

Stocker v Stocker [2019] UKSC 17, Lord Kerr. §43.
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12) Over time preferential treatment required by law expanded to embrace the nine characteristics
that are now protected by the Equality Act 2010 (s4). To varying degrees I oppose the preferential
treatment that the law now gives to these characteristics. (Save for disability which, because it
relates to an impediment, justifies legal protection.) Accordingly, as the BSB charge sheet notes,
many of my tweets expressly criticise the Equality Act in so far as they privilege race, religion, sex,
sexuality and transgender.
13) My politics are those of the centre-right and often draw from the work of the late Sir Roger
Scruton, who, as it happens, was also a barrister. In 2017, in the wake of the Brexit referendum,
he published Where We Are: The State of Britain Now 2 in which he drew attention to the problems
posed by a weakening of national identities and the growth of identity politics:
The weakening of national identities, which is to be observed all across the Western world,
opens the path to ‘identity politics’. Instead of acquiescing in a shared public culture and
uncomplaining acceptance of the national idea, people begin to espouse rival identities that
challenge the existing order of things, and to put those identities on display.
14) Roger Scruton then gives two examples that illustrate the political problems posed by identity
politics: ‘the Muslim identity assumed by many British second-generation immigrants, and the
“gay” identity expressed by many campaigners for gay rights.’
15) One of the tweets on your charge sheet relates to my defence of Roger Scruton after he was
criticised for spreading ‘bigotry’ by the leftist academic, Jonathan Portes. I defended Scruton’s
criticism of ‘pious Muslims’ who had not demonstrated their loyalty ‘to a secular European state’:

16) All the other tweets on your charge sheet relate to my criticism, echoing Scruton, of how the state’s
promotion of identity has undermined inclusive notions that can be shared by the entire nation.
Over nearly ten years I have posted about 18,000 tweets. Your charge sheet draws on 18 by using

2

Roger Scruton, Where We Are: the State of Britain Now [2017] Bloomsbury, p175.

3

the sole criterion that unidentified individuals (I do not know how many) complained about them
to my former chambers.
17) I have set out in the appendix the main political issue that each addresses (page 25). I urge the
BSB to note that each tweet engages with the issue above (national identity v. particular identity)
and each has put a counter-narrative to a narrative (of promoting a particular identity whether of
race, religion, sex, sexuality or gender).
18) I have also set out in the appendix the additional five tweets that you include on the charge sheet
‘for context’ (page 31). I suspect this ‘context’ is the BSB’s particular concern: my political
challenge to equality law. When I practised as a barrister, which I did with an unblemished record
for 30 years, I regularly defended public bodies against claims brought under the Equality Act. 3 I
learned from this experience how the Act, and particularly the public sector equality duty of s149,
was forcing public bodies to adopt a religious like approach to equality. In particular, any statistics
that showed less favourable outcomes for those with protected characteristics (i.e. those who
could weaponise their race and sex etc) were viewed as legally suspect. This legal suspicion often
bleeds into a moral obsession, which then becomes the basis for wokery.
19) As a lawyer (in my day job), I never had any difficulty dealing with the law as it was. But as a citizen
with a longstanding interest in politics (not my day job) this troubled me because, as many
commentators of the centre-right 4 have argued:
1.

In a democracy built on Judeo-Christian traditions it is necessary to preserve those
traditions 5, hence my longstanding opposition to multiculturalism, which treats all cultures
as equal in any particular democracy. This is a recipe for national disharmony and
fragmentation.

2.

In a society strongly influenced by gender differences it is necessary to preserve different
roles and differential outcomes for men and women. 6 (This fact is widely accepted when, for
example, girls disproportionately choose to study English, but is frowned on when boys
disproportionately choose to study Physics.)

3.

In a multi-racial society it is necessary to overcome racial and cultural differences with an
expressly articulated policy of assimilation. In this regard I differ from the left (which argues
for multiculturalism to preserve cultural differences) and the far-right (which argues for racial
separation). 7

20) Equality law undermines Judeo-Christian traditions and differences between men and women (and
in so doing causes the grief and harm that is associated with those who seek to ‘change’ their
gender) whilst also, somewhat paradoxically, entrenching differences between races and cultures.
Worse still, it can provide a philosophical framework that becomes a guide for zealously promoting
identity politics whilst being intolerant towards those with a different philosophy.

3

For example: R(Barrett) v Lambeth LBC [2012] EWHC 4557 (Admin).

4

See The Madness of Crowds: Gender, Race and Identity, Douglas Murray [2020] Bloomsbury.

See Inventing the Individual: The Origins of Western Liberalism, Larry Siedentop [2014] Penguin, or for a specific
focus on the Judeo-Christian roots of Western law: The Idea of Law, Dennis Lloyd [1964 - 1979] Penguin.

5

See Human Diversity: The Biology of Gender, Race, and Class, Charles Murray [2020] Twelve. Similar points
have been made by Jordan Peterson and Steven Pinker. The importance of gendered roles is argued in Icarus
Fallen: the search for meaning in an uncertain world, Chantal Delsol, [1996] ISI Books.
6

On the fiftieth anniversary of Enoch Powell’s Rivers of Blood speech I argued that today’s left shared Powell’s
basic premise of opposing assimilation: Powell because he thought it impossible, the left because they think it
undesirable. See Enoch Powell was wrong – so were his critics, Jon Holbrook [2018] Spiked.
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21) The BSB has been captured by this woke ideology, as is clear from this BSB tweet, which I criticised
on 4 July 2019:

22) I understand that a QC’s opinion at the time advised that my ‘political tweets’, such as the one
above, from July 2019, did not offend any BSB rules. This may explain why the BSB has sought to
add to the rules with the publication of Social Media Guidance in October 2019. This guidance is
now being used to establish the provision that I am said to have offended.
23) The BSB’s attempt to curb my speech is political and pernicious. The BSB is using its power to
interfere with the opinions of me and others on the centre-right who criticise identity politics. I
cannot comprehend of a more egregious abuse of regulatory power.
24) Roger Scruton also drew attention to how, because identity politics is based on exclusion, it must
constantly deny free speech to its critics who, like me, argue for an inclusive politics based on
shared values and norms:
The volatility of the democratic process today reflects those facts [the conflict between
national identity and ‘a rival claim for political recognition’]. And the rise of negative
identities – identities shaped by a sense of exclusion – explains the decline of free speech on
campus. … the desire to silence, to censor and even to threaten and punish comes from the
pursuit of an identity that needs publicly to emphasize its oppositional stance. In the volatile
moment through which we are living we must expect, therefore, a continual fragmentation
of identities, combined with a growing censorship and even violence against those who
define themselves in the old and national way. 8
25) The irony is that leftists who claim they are so ‘inclusive’ and ‘nice’ are actually exclusive and nasty
when their politics are challenged. They are unable to argue (the point I make in many of the
tweets on your charge sheet). They seek instead to silence, which is why they put pressure on my
former chambers to expel me, a pressure my chambers lacked the moral courage to resist. Some
leftists phoned staff at my chambers to abuse them. Others directed nasty abuse at me, as is
shown by these screen shots of messages I received in the aftermath of the concerted attempt
made by the left to silence me after my Afro hair tweet:

8

Roger Scruton, op. cit., p176.
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26) The above represent the militant wing of woke politics, whilst the BSB represents its salaried wing.
The two wings use different methods to achieve the same end: the silencing of their opponents.
The attack dogs on Twitter are given the green light by organisations such as the Bar Council which
would not even support me, one of its members, after being expelled for espousing centre-right
politics. My letters to the Bar Council Chairman (Is the Bar a left-wing club?) and my rejoinder to
his predictable response (No place at the bar for challenging woke politics) were both published.
27) And now the BSB investigation is intended to silence me. You will not succeed, as I suspect you
know, but of course, you will succeed in silencing others. The net effect of your actions being to
reinforce the view that the bar is led and regulated by woke bureaucrats who loathe free speech
when it is exercised by those on the centre-right who challenge the quasi religion of identity
politics. And by laying bare the BSB’s preferred nature of the profession it is the BSB that is actually
undermining the public’s confidence in it. For sure, Guardian readers will cheer your every action,
but the ordinary public will not, either because many do not share your enthusiasm for identity
politics or simply because they believe that barristers should be free to express their opinions. The
public does not want a profession of weak and servile advocates who are afraid to speak their mind
on issues of public importance.
28) I doubt that the above will resonate with the BSB, an organisation that by initiating this
investigation has demonstrated its cavalier attitude towards free speech for the centre-right.
However, the BSB ought to listen to the legal framework within which its regulatory powers are
exercised. I set out below the framework that shows why the BSB is engaging in a gross abuse of
its powers.

6

2. Political speech is the bedrock of any democracy
29) The importance of political speech as being ‘the bedrock of any democratic system’ 9 has been
recognised repeatedly by courts. As Lord Steyn put it:
Freedom of expression is, of course, intrinsically important: it is valued for its own sake.
But it is well recognised that it is also instrumentally important. It serves a number of broad
objectives. First, it promotes the self‐fulfilment of individuals in society. Secondly, in the
famous words of Holmes J (echoing John Stuart Mill), 'the best test of truth is the power of
the thought to get itself accepted in the competition of the market': Abrams v United States
(1919) 250 US, 616, 630 per Holmes J (dissenting).
Thirdly, freedom of speech is the lifeblood of democracy. The free flow of information and
ideas informs political debate. It is a safety valve; people are more ready to accept decisions
that go against them if they can in principle seek to influence them. It acts as a brake on
the abuse of power by public officials. It facilitates the exposure of errors in the governance
and administration of justice of the country. 10
30) By interfering with my right to challenge identity politics you are offending each of Lord Steyn’s
three important objectives:
1.

Other individuals, particularly barristers, will be less likely to criticise identity politics.

2.

The market place of ideas is distorted and reason is less likely to be able to triumph
over prejudice and ill-considered ideas.

3.

When individuals of a particular political persuasion have their speech interfered with,
worse still silenced, the apparent triumph of ‘right-think’ is illusory and creates a
backlash that creates its own problems.

31) Furthermore, democracy is a participatory process, which requires speech to be free and, absent
a compelling reason, unregulated. Lord Bingham recognised that ‘the fundamental right of free
expression has been recognised at common law for very many years’ and explained:
The reasons why the right to free expression is regarded as fundamental are familiar, but
merit brief restatement in the present context. Modern democratic government means
government of the people by the people for the people. But there can be no government
by the people if they are ignorant of the issues to be resolved, the arguments for and against
different solutions and the facts underlying those arguments. The business of government
is not an activity about which only those professionally engaged are entitled to receive
information and express opinions. It is, or should be, a participatory process. But there can
be no assurance that government is carried out for the people unless the facts are made
known, the issues publicly ventilated … 11
32) And in a warning to regulators Hoffmann LJ said that:
a freedom which is restricted to what judges think to be responsible or in the public interest
is no freedom. Freedom means the right to publish things which government and judges,
9

Mathieu-Mohin v Belgium A 113 (1987) §47.

10

R v Home Secretary ex p Simms [2000] AC 126, HL.

11

R v Shayler [2003] 1 AC 247, HL, §21 cited in Miller v College of Policing [2020] EWHC 225, §4.
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however well motivated, think should not be published. It means the right to say things
which ‘right-thinking people’ regard as dangerous or irresponsible. This freedom is subject
only to clearly defined exceptions laid down by common law or statute. 12

12

R v Central Independent Television plc [1994] Fam 192, Hoffmann LJ, pp202-203, cited in Miller, op. cit., §3.
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3. The BSB has mischaracterised my political speech as personal abuse
33) Your contention that my 18 tweets were ‘designed to demean or insult’ individuals on the basis of
a protected characteristic is wrong. Each of my 18 tweets challenged identity politics and its
harmful effect on society. In the attached appendix (page 23) I have sorted the 18 tweets
according to the eight political issue that each addresses:
page
i) the authorities’ pathetic response to child sex abuse by those of mainly Pakistani heritage 23
ii) the authorities’ lame response to Islamist terrorism ..............................................................24
iii) multiculturalism (I argue for its alternative, assimilation).......................................................25
iv) those who seek to silence with the epithets ‘racist’ and ‘Islamophobic’ ................................27
v) the race ‘discrimination’ narrative...........................................................................................29
vi) the ‘equal pay’ narrative ..........................................................................................................29
vii) porous borders.........................................................................................................................30
viii) the BSB’s embrace of identity politics .....................................................................................30
34) Your characterisation of my tweets as a form of personal abuse offends the distinction drawn by
the Supreme Court between a statement that ‘has something to do with’ a protected characteristic
and treating such a person improperly (such as by denying him a service) because of a protected
characteristic. 13 A political message is not a personal treatment. This fact is not altered by those
who seek to eviscerate the message with an affected claim about harm. Thin skins are often
claimed by those who seek to silence political debate.
35) Of course, some political messages (if they exist at all 14) can be overborne with personal abuse
that is so offensive and gratuitous that the personal abuse is real and obvious. In these
circumstances the court may find that such conduct brings the profession into disrepute. However,
for that threshold to be crossed something grossly or seriously offensive that is wantonly or
gratuitously directed at a person is required. 15 For example, this tweet crossed the threshold:
Read it. Now; refuse to perform cunnilingus on shrill negroids who will destroy an academic
reputation it has taken aeons to build.
36) This tweet crossed the threshold but only because, as Warby J explained:
it plainly expresses hostility to people whom the appellant describes as “shrill”, and who he
claims “will destroy an academic reputation”. Those who are criticised in these ways are
identified only as “negroids”, a term which defines more than one person exclusively by
reference to their appearance and racial or ethnic origin. The Tweet provides no indication
why those characteristics might justify, support or be relevant to the criticism. It was
13

Lee v Ashers Baking Co [2018] UKSC 49, Lady Hale §§33-35.

In Khan v BSB, ibid., §65, it was noted that the implication that another barrister had stalked and raped another
lawyer (the charged barrister’s former client) was speech with no political content (‘it was mere gossip’) and
hence required a less compelling justification for being interfered with.

14

15

Diggins v BSB [2020] EWHC 467 (Admin), Warby J §§86, 89.
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legitimate for the BSB to describe this as “offensive race-based language”, and equally
proper for the Panel, applying ordinary community standards, to find that it was “racially
charged”. The reasonable reader will also have gleaned from the Tweet itself that the
appellant was strongly urging someone to refuse the “negroids” something they were
seeking, in connection with academic matters; and that he was doing so by deploying sexual
language depicting the “negroids” as women seeking, metaphorically, oral sex. No
indication was given of the relevance of the gender of the “negroids”, or why such a sexual
metaphor might be considered fitting. It was legitimate for the BSB to describe this as
“offensive … gender-based language” and for the Panel to conclude that it was “derogatory
to women”.16
37) Similar thresholds were applied in an earlier Tribunal decision where Facebook posts were:
grossly offensive and disparaging and included matters of a sexual and / or violent nature.
For example, there were references to her being a prostitute and a witch, references to
sexual and physical violence and, on one post, there was effectively a threat to kill her. The
tribunal found the posts to be targeted and misogynistic; 17
38) None of my tweets comes remotely close to the qualities that are capable of bringing the
profession into disrepute as the BSB cannot frame my political speech as something that is
seriously offensive and that is wantonly or gratuitously directed at a person.

16

Diggins v BSB [2020] EWHC 467 (Admin), Warby J §94.

17

Richard Miles, PC 2018/0372/DS.
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4. The BSB is breaching the law
39) The BSB does not allege that my tweets have reached the thresholds noted above, because it
knows that they do not. Instead it is investigating whether my tweets had three lesser
characteristics, namely:
1. Were they designed to demean or insult?
2. Were they aimed at a teenager, Muslims, homosexuals or women?
3. May they be considered distasteful or offensive by others?
For convenience I will refer to this as the ‘designed to demean’ charge.
40) The BSB’s powers have to be exercised so as not to breach the common law and article 10 of the
European Convention on Human Rights, the right of freedom of expression:
1.

Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This Article shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

2.

The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

41) Case law has decided that an interference with speech is only permissible under Article 10 if the
interfering body (the BSB in my case) can satisfy three issues, namely that the interference with
my speech:
1)

is prescribed by law

2)

pursues a legitimate aim, and

3)

is necessary in a democracy.

For the following reasons I deny that your interference with my speech can satisfy any of these
three requirements.
1) Your designed to demean charge is not prescribed by law
42) Lord Sumption has summarised the relevant Strasbourg case law on prescription by noting the
need for the ‘law’ to establish a three-fold test concerning accessibility, foreseeability and
safeguards. He notes that these requirements must satisfy the principle summed up in the adage
of the American founding father John Adams, ‘a government of laws and not of men’. In particular,
the law must not:

11

confer a discretion so broad that its scope is in practice dependent on the will of those who
apply it, rather than on the law itself. Nor should it be couched in terms so vague or so
general as to produce substantially the same effect in practice. The breadth of a measure
and the absence of safeguards for the rights of individuals are relevant to its quality as law
where the measure confers discretions, in terms or in practice, which make its effects
insufficiently foreseeable. Thus a power whose exercise is dependent on the judgment of
an official as to when, in what circumstances or against whom to apply it, must be
sufficiently constrained by some legal rule governing the principles on which that decision
is to be made. 18
43) Under the Legal Services Act 2007 (s1) the only relevant law would appear to be the regulatory
objective of ‘protecting and promoting the public interest’. Under this power the BSB Handbook
states that:
The BSB Handbook sets out the standards that the Bar Standards Board requires the
persons it regulates to comply with in order for it to be able to meet its regulatory
objectives. 19
44) The BSB Handbook sets out the core duties (‘CD’), of which you refer to three:
CD3 You must act with honesty, and with integrity.
CD4 You must maintain your independence.
CD5 You must not behave in a way which is likely to diminish the trust and confidence
which the public places in you or in the profession.
45) The charge of undermining public confidence (often referred to as bringing the profession into
disrepute) is a grave one because in the context of behaviour outwith the course of professional
practice it must ‘bring disgrace’ upon the professional and thereby prejudice the reputation of the
profession. The conduct must be ‘dishonourable or disgraceful’ or attract ‘some kind of
opprobrium’ that brings the profession into disrepute. 20 Consistent with these indicia the charge
of bringing the profession into disrepute has serious penalties.
46) But you have not explained how you divine the designed to demean charge from the any of the
above core duties. Instead, elements of the charge come from the BSB’s Social Media Guidance
of October 2019 (emphasis added):
3.

Comments designed to demean or insult are likely to diminish public trust and
confidence in the profession (CD5). It is also advisable to avoid getting drawn into
heated debates or arguments. Such behaviour could compromise the requirements
for barristers to act with honesty and integrity (CD3) and not to unlawfully
discriminate against any person (CD8). You should always take care to consider the
content and tone of what you are posting or sharing . Comments that you reasonably
consider to be in good taste may be considered distasteful or offensive by others.

In re Gallagher, [2019] UKSC 3, §14, as set out in Miller v College of Policing [2020] EWHC 225 (Admin), §186190.
18

19

BSB Handbook, version 4.6, p1.

20

R(Remedy UK Ltd ) v General Medical Council [2010] EWHC 1245 (Admin), Elias LJ, §37.
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6.

When you are using social media, you should bear this guidance in mind at all times.
This guidance will be considered by the BSB in any action it takes over concerns about
social media use.

47) Yet despite the seriousness of the accusations levelled at me (as is clear from the potential
penalties) the designed to demean charge is not prescribed by law and is in fact illustrative of a
regulation designed by discretion rather than of ‘law’ for the following reasons:
1.

Not in the BSB Handbook: The guidance is not set out in the BSB Handbook, which as
noted above, ‘sets out the standards’ required of barristers.

2.

Not incorporated into the BSB Handbook: Guidance in a separate document is not
incorporated into the BSB Handbook and is accordingly not part of the standards
required of barristers. The status of the guidance is not established, leaving open the
possibility that it was drafted by an office junior whose life experience amounts to
three years at a woke institution studying critical race theory.

3.

No case law: There is no case law where the designed to demean charge has been
established or considered (least of all considered in the context of the sort of want
of prescription challenge that I am mounting). Indeed, as noted above, the relevant
case law on whether speech amounted to a breach of any core duties (bringing the
profession into disrepute contrary to CD5) applied a fundamentally different test,
which you implicitly accept you cannot establish. 21

4.

Guidance cannot re-write a substantive duty: Whilst there can be guidance that
illustrates how a substantive charge (such as bringing the profession into disrepute 22)
is generally understood there cannot be guidance that takes the place of the
substantive charge 23 - the error made in your framing of the charge sheet. Your error
arises because something designed to demean cannot, without much more, possibly
amount to a breach of any of the core duties.

5.

No safeguards: The designed to demean charge has no safeguards and leaves the
door open to any ‘teenager, Muslim, homosexual or woman’ to complain about a
tweet that s/he considers to be ‘distasteful or offensive’. And, as the charge sheet
levelled at me shows, it is then up to discretion of men, rather than laws, to instigate
grave charges with serious penalties.

2) Your designed to demean charge does not pursue a legitimate aim
48) Any legitimate aim, such as the protection of another’s human rights are to be construed strictly.
This is particularly so in the context of seeking to interfere with political speech, as judges have
noted:

21

Diggins v BSB [2020] EWHC 467 (Admin).

22

As considered in Diggins v BSB [2020] EWHC 467 (Admin).

23

In Khan v BSB [2018] EWHC 2184 (Admin), Warby J noted, §50:
It seems clear that when it brings a disciplinary charge, the BSB must establish, by admissions or
otherwise, that the conduct in question involved a breach of one or more of the core duties and that it
was sufficiently serious to amount to professional misconduct
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I remind myself that there is little scope under Article 10(2) of the Convention for
restrictions on political speech or on the debate of questions of public interest 24
Freedom of political speech is a freedom of the very highest importance in any country
which lays claim to being a democracy. Restrictions on this freedom need to be examined
rigorously by all concerned 25
49) Cases that have met the test of satisfying a legitimate aim indicate the gravity of interest in play in
order for free speech to be interfered with. For example, in Khan v BSB the legitimate aim was the
protection of a former client’s confidentiality and rights to a private life that had been breached
when a barrister implied that another barrister had stalked and raped another lawyer, the accused
barrister’s former client. Moreover:
his case is that it [his speech] was mere gossip, nothing more. That is speech which ranks
low in the hierarchy of free speech values. The need for a compelling justification for
interference is correspondingly less 26
50) Accordingly, with a professional breach of this gravity the court found that core duty 5:
is expressly aimed at maintaining public confidence in barristers and the profession
generally. That is a reputational matter. Other barristers have a proper and legitimate
interest in ensuring that their reputations are not tarnished by association with those who
misconduct themselves professionally. But this duty is also concerned with the rights of
others which include, importantly, the rights of those who employ barristers. They are
entitled to expect adherence to high ethical standards. 27
51) But there is no legitimate aim behind the designed to demean charge, which is expressly framed
with far lower thresholds than were found necessary in Diggins (see Warby J quoted above, §36).
With this lesser charge the BSB is essentially claiming that it is in the public interest to take sides
in the culture war by seeking to silence the centre-right on the grounds that words may offend ‘a
teenager, Muslims, homosexuals or women’ in the opinion of Guardian readers.
3) Your designed to demean charge is not necessary in a democracy
52) There is much case law on this test that must be satisfied by those who rely on a provision to
infringe another’s speech. It establishes that ‘necessary’ is not synonymous with ‘indispensable’
but neither does it have the flexibility of such expressions as ‘admissible’, ‘ordinary’, ‘useful’,
‘reasonable’ or ‘desirable’. It is a stringent test as the curtailment has to be ‘convincingly
established by a compelling countervailing consideration’ 28. In particular Lord Bingham noted
how:
One must consider whether the interference complained of corresponded to a pressing
social need, whether it was proportionate to the legitimate aim pursued and whether the

24

Miller v College of Policing, op. cit., Knowles J, §276.

25

R(Prolife Alliance) v BBC, [2004] 1 AC 185, HL, Lord Nicholls, §6, cited in Miller, ibid., §276.

26

Khan v BSB, op. cit., §65.

27

Khan v BSB, ibid., §63, and cited in Diggins v BSB, ibid., §75.

28

McCartan Turkington Breen v Times Newspapers [2001] 2 AC 277, §297.
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reasons given by the national authority to justify it are relevant and sufficient under article
10(2). 29
53) This issue overlaps with the one above (legitimate aim) and for the following reasons I submit that
your designed to demean charge is not necessary in a democracy:
1.

Legitimate aim: if it exists, which I deny, it is weak.

2.

Other civil & criminal protections: there are numerous legal protections against ‘hate
speech’ and harassment which set a much higher bar for a breach of the law. As
Collins J noted (emphasis added):
However offensive and undeserving of protection the appellant’s outburst may
have appeared to some, it is important that any individual knows that he can
say what he likes, provided it is not unlawful, unless there are clear and
satisfactory reasons within the terms of Art.10(2) to render him liable to
sanctions 30

3.

Demeaning or insulting words: case law has established that this threshold is far too
low as. As Sedley LJ observed:
Free speech includes not only the inoffensive but the irritating, the contentious,
the eccentric, the heretical, the unwelcome and the provocative … Freedom only
to speak inoffensively is not worth having 31

4.

Protection for a teenager, Muslims, homosexuals or women: no reason has been
given as to why a charge is framed that singles out these groups for special protection
that can be deployed to interfere with political speech and which doesn’t offend any
existing laws.

5.

Aimed at a particular group: the charge fails to distinguish between a statement that
‘has something to do with’ a protected characteristic and treating such a person
improperly (such as by denying them a service) because of a protected characteristic.
A political message is not a personal treatment. 32

6.

May be considered distasteful or offensive: as with point 3 above, this threshold is
far too low.

7.

May be considered distasteful or offensive by others: this introduces a highly
subjective test which offends the very basis for protecting freedom of speech, as the
ECHR observed (added emphasis):
Freedom of expression constitutes one of the essential foundations of such a
society [democracy], one of the basic conditions for its progress and for the
development of every man. Subject to paragraph 2 of Article 10, it is applicable
not only to ‘information’ or ‘ideas’ that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend, shock or

29

R v Shayler [2003] 1 AC 247, §23, cited in Miller v College of Policing, ibid., §213, 214.

30

Livingstone v The Adjudication Panel for England [2006] HRLR 45, §38.

31

Redmond-Bate v DPP (1999) 7 BHRC 375, §20, cited in Miller, ibid., §3.

32

Lee v Ashers Baking Co [2018] UKSC 49, Lady Hale §§33-35.
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disturb the State or any sector of the population. Such are the demands of that
pluralism, tolerance and broadmindedness without which there is no
‘democratic society’. This means, amongst other things, that every ‘formality’,
‘condition’, ‘restriction’ or ‘penalty’ imposed in this sphere must be
proportionate to the legitimate aim pursued. 33

33

Handyside v UK, (1979-80) 1 EHRR 737, §49, cited in Miller, ibid., §6.
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5. There is no proper basis for any charge
54) I have explained in sections 1 to 3 the political nature of my tweets and in section 4 the legal
framework that applies. The BSB charge sheet says so little about the facts it relies on that it is
difficult to know on what basis the investigation is based. In particular, you say little about the 17
tweets set out in your appendix A. The only criterion cited for including them on the charge sheet
is that ‘they were reported to [my] then Chambers’.
55) Even this criterion is weak as my former chambers did not forward any of these tweets to the BSB 34
until you required my former chambers to provide you with details on 12 March. Neither did it
raise any of them with me, except no. 18, on which it made no findings against me.
56) As for the Afro hair tweet, it was a political response to a politically contentious message. On
several occasions KW and her daughter, RW, argued that RW’s school had racially discriminated
against her by sending her home repeatedly because her hair ‘was too big’. For example, RW gave
a Sky TV interview making this point in February 2020. The essential message being that: society
is ‘racist’ unless it adapts its rules to accommodate racial and cultural differences.

34

Section 4 of the Chambers’ report of 27 January 2021.
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57) KW’s response to this tweet has been on the one hand to thank me and to benefit from the attention by seeking
modelling work for RW whilst on the other hand to report me to the BSB and to generally whip up a campaign
to see me disciplined:

58) The tweet was reported to Twitter which, despite its rules on outlawing hate speech 35, concluded on 23 January
that it broke none of its rules:

Hello,
Twitter is required by German law to provide notice to
users who are reported by people from Germany via
the Network Enforcement Act reporting flow.
We have received a complaint regarding your account,
@JonHolb, for the following content:
Tweet ID: 1350738270100008960

35

Twitter rules:
Abuse/harassment: You may not engage in the targeted harassment of someone, or incite other people to do so. This
includes wishing or hoping that someone experiences physical harm.
Hateful conduct: You may not promote violence against, threaten, or harass other people on the basis of race,
ethnicity, national origin, caste, sexual orientation, gender, gender identity, religious affiliation, age, disability, or
serious disease.
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Tweet Text: The Equality Act undermines school
discipline by empowering the stroppy teenager of
colour. [url]
We have investigated the reported content and have
found that it is not subject to removal under the Twitter
Rules (https://support.twitter.com/articles/18311) or
German law. Accordingly, we have not taken any
action as a result of this specific report.
Sincerely,
Twitter

59) I make the following points in response to your designed to demean charge, even though, for the reasons set
out above, I do not accept that such a charge is capable of providing any basis for interfering with my speech.
1) Designed to demean?
60) The only designation behind the tweet was its challenge to the message in the political video from the Equality
and Human Rights Commission (‘EHRC’). The purpose of my tweet was clearly political: it presented a counter
message to a message. It challenged the privileging of race and culture that in this example, chosen by the
EHRC, enabled a schoolgirl to trump a reasonable (in my opinion) school uniform policy.
2) Demeaning or insulting?
61) My tweet criticised a message. The EHRC chose both the message and the former schoolgirl it featured in order
to make that message. My tweet described this former schoolgirl as (i) stroppy, (ii) a teenager and (iii) of colour.
None of these descriptions was either demeaning or insulting. The last two were factually correct. My opinion
that she had also been ‘stroppy’ was apt given that she had repeatedly refused to comply with the school’s
instruction regarding her hair and was accordingly repeatedly sent home for that defiance.
62) The criticism of RW as ‘of colour’ was essential because she won her legal challenge due to her race. The EHRC
tweet claimed that the Equality Act enabled people like RW to challenge ‘discrimination because of their race’.
That message could not have been challenged without referring to RW’s race, a point acknowledged by Melanie
Phillips in The Times. On 2 February in Vindictiveness of woke warriors knows no bar she wrote:
Holbrook’s offence was to tweet a response to a video from the Equality and Human Rights Commission
about a former schoolgirl, Ruby Williams. She had been sent home for having an Afro hairstyle that
contravened her school’s uniform policy.
The commission funded a successful claim against the school on Ruby’s behalf and said in the video that
this was a case of racial discrimination. Holbrook tweeted in response: “The Equality Act undermines
school discipline by empowering the stroppy teenager of colour.” This provoked outrage on Twitter as
a racist statement.
Seriously? Holbrook was making the reasonable argument that schools should be entitled to set their
own uniform policy without being required by law to accommodate cultural sensitivities, an issue that
should instead be left to their discretion.
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His reference to Ruby as a teenager “of colour” was also reasonable, since she had won her case on the
basis that the law gave her the “protected characteristic” of race. Yet for this remark, made on his
private Twitter account … Holbrook’s chambers voted to expel him. … He told his colleagues: “It is not
possible to practise at the bar whilst expressing conservative and populist opinion.
63) Neither was my tweet ‘racist’ or racially demeaning since ‘of colour’ has for many years been an acceptable
expression as pointed out by Zita Tulyahikayo and James Pereira QC writing in The Lawyer on 5 February, in
response to the question ‘what was Holbrook’s offence?’:
Was it the use of the term “of colour”? The acronyms POC (person of colour) and BIPOC (black,
indigenous and persons of colour) are mainstream terms of expression in the field of racial awareness.
Not everyone agrees on their acceptability, but that difference is tolerated. Black and minority groups
use the term as a form of identity. Their use does not label the user a racist. There was no other
obviously racially charged language in the tweet.
64) When the words I used are compared with those used by the barrister in the Diggins case (see §35 above) the
wholesale difference in quality is obvious.
3) Protection for a teenager?
65) The BSB charge sheet draws attention to the fact that RW was a teenager at the time of my tweet. I now
understand she was then 19, but I had no idea what her age was when I posted the tweet. Her age was
irrelevant in circumstances where RW:
- did not seek anonymity in the court case that was the subject matter of my tweet,
- regularly commented on her court case, such as on Sky TV, without anonymity,
- gave consent for the EHRC to make her the subject of a politically contentious video.
66) Given the above, RW’s age would have been irrelevant had she still been a child at the time of my tweet (much
as people have been entitled to criticise Greta Thunberg during her minority). But in any event at the time of
my tweet she was 19 and accordingly for more than a year she, as an adult, had been able to vote, stand to be
an MP, sit on a jury and marry without parental consent.
67) The description on the charge sheet of RW as a ‘teenager’ highlights the discretion that the BSB is giving itself
to frame elements of the charge, contrary to the need for the charge to be prescribed by law, as noted above.
The BSB investigation is enabled by a politically motivated discretion, not law.
4) Distasteful or offensive to others?
68) If by ‘others’ you mean ‘the woke’ then I plead guilty to this limb of your accusation. But if this is what you
mean then your intention to police the profession by the standards of the woke merely confirms my view that
the BSB is the salaried wing of the woke. By this yardstick the BSB is regulating so as to drive out of the
profession anybody who challenges the woke. The BSB cannot seriously contend that Parliament ever gave it
such powers.
69) In any event the test for determining a breach of the BSB Handbook must be objective. 36 And the test of a
tweet’s meaning must be that of the ‘ordinary reasonable reader’. 37 I submit that such an objective person
would not conclude that, given the context, my tweet was either distasteful or offensive.
36

RC v BSB (2014) Visitors to the Inns of Court, Unreported.

37

Stocker, op. cit, §§43-45.
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5) Undermining my honesty, integrity and independence in the public’s eye?
70) This accusation is absurd: by expressing my honestly held opinions most people, in fact all except the woke,
recognise that I was acting with honesty, integrity and independence. Furthermore, the non-woke public will
regard the BSB’s investigation of me as likely to turn the bar into a profession of politically dishonest, weak and
servile practitioners. Is this what the BSB wants?
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6. Conclusion
71) I noted above that my politics are those of the centre-right and often draw from the work of the late Sir Roger
Scruton. The Afro hair tweet was a criticism of an equality law that empowers schoolchildren to use race and
culture to undermine school uniform policies. I explained my argument in a column for The Conservative
Woman on 25 January, Should school uniform policy have to accommodate cultural sensitivities? It was a
column in which I reprieved many of the issues that the Bradford headteacher, Ray Honeyford, had raised in
1984 in an article published under Roger Scruton’s editorship (Education and Race – an Alternative view).
Honeyford was dismissed for his opinions but thirty years later Roger Scruton praised him in an article in The
Spectator (Let’s face it – Ray Honeyford got it right on Islam and education) which noted that although the
Bradford headmaster was dismissed, ‘he should have been applauded’.
72) Events subsequent to my tweet concerning a school in Batley, Yorkshire, (where a teacher has been forced into
hiding by an intolerant Muslim mob) and at the Pimlico Academy, London, (where pupils combined their
objections to Afro hair policies with other stroppy behaviour, such as burning the Union flag) show how
prescient my Afro hair tweet was. Moreover, these events also highlight how an intolerance of political speech
(a characteristic of the Muslim protestors in Batley) can readily develop into threats of violence (as in Batley)
and actual violence as seen in the recent past directed against Charlie Hebdo journalists and the French teacher,
Samuel Paty.
73) By your letter of 12 April you have interfered with my freedom of speech because the notion of ‘interference’
has been interpreted widely by the courts as being ‘anything which impedes, sanctions, restricts or deters
expression’. 38 The BSB interference is unlawful but worse than that it shows the BSB to be the salaried wing of
the woke. The BSB is using its powers to curtail my right to espouse centre-right politics and to deter others
from doing so. The BSB abuse of power is being used to undermine the basic building block of our democracy:
the right to hold and express opinions on issues of public interest.
74) I conclude by returning to the words of Sedley LJ:
Freedom only to speak inoffensively is not worth having. What Speaker's Corner (where the law applies
as fully as anywhere else) demonstrates is the tolerance which is both extended by the law to opinion
of every kind and expected by the law in the conduct of those who disagree, even strongly, with what
they hear. From the condemnation of Socrates to the persecution of modem writers and journalists,
our world has seen too many examples of State control of unofficial ideas. A central purpose of the
European Convention on Human Rights has been to set close limits to any such assumed power. We in
this country continue to owe a debt to the jury which in 1670 refused to convict the Quakers William
Penn and William Mead for preaching ideas which offended against State orthodoxy. 39
With this investigation the BSB is continuing in the tradition of those who condemned Socrates and prosecuted
Quakers. For I have offended the State orthodoxy of identity politics.
Yours sincerely,

Jon Holbrook

38

Miller §254, citing Clayton & Tomlinson, The Law of Human Rights (2nd Edn, vol 1) at [15.267].

39

Redmond-Bate, op. cit. §20.
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The political issues addressed in the 18 tweets – sorted by issue
i) Challenging the authorities’ pathetic response to child sex abuse by those of mainly Pakistani heritage
1
18.01.2020: Citing an article by Andrew
Norfolk in The Times
I cited a report of the Independent Office for
Police Conduct which noted how a ‘senior
police officer admitted that his force ignored
the sexual abuse of girls by Pakistani
grooming ganges for decades because it was
afraid of increasing “racial tensions”’.
I then drew attention to the gulf between
culpable officials (‘the elite’) and ordinary
people who want the law to be applied
equally to ‘unassimilated communities’.

2

28.01.2020: Citing an article by Shami
Chakrabarti in the Independent I drew
attention to the willingness of the shadow
attorney general ‘to ask questions about how
seriously British and Cypriot authorities take
rape complaints’ and contrasted this to the
lack of articles from her about the much
bigger problem in Britain caused by rapists
who were ‘of mainly Pakistani heritage’.
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ii) Challenging the authorities’ lame response to Islamist terrorism
3

14.04.2019: Citing a Daily Telegraph article,
Shamima Begum was cruel enforcer in Isil’s
morality police I criticised those who sought
to mask her barbarism on the grounds ‘she is
only a child who was led astray’.
There are many such articles, particularly in
the Guardian, making this claim, for example,
from 11.03.2019:

4

28.12.2019: In the wake of an Islamist terror
attack on Nigerian Christians I criticised the
Archbishop of Canterbury’s failure to mention
the terrorists’ religion.
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5
17.10.2020: Following the Islamist murder of
teacher, Samuel Paty, I challenged the
cowardly response of many professionals
who fear the accusation of ‘racism’ or
‘Islamophobia’.

6

01.11.2020: I supported Rod Liddle’s criticism
of people who ‘lack Macron’s courage to call
this savagery what it is: Islamist terrorism’.
My tweet quoted from Rod Liddle’s article in
The Times.

iii) Challenging multiculturalism and arguing for assimilation
7

15.06.2019: I supported Boris Johnson’s
letterbox comment on veiled Muslim women
because it drew attention to the problem of
parallel communities in the UK. I criticised
the counter-narrative of multiculturalism
being pushed by Tory MP, Dr Phillip Lee.
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8

16.07.2019: I noted the failure by three BAME
cricketers, playing in the World Cup final for
England, to sing the national anthem.

9

17.01.2020: I defended Sir Roger Scruton who
had criticised ‘the proposition that pious
Muslims from the hinterlands of Asia would
produce children loyal to a secular European
state’.
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10

12.04.2020: I challenged Keir Starmer’s use of
the expression ‘Happy Easter *to all
celebrating*’ on the grounds that the
limitation (‘to all celebrating’) was a nod to
multiculturalism.

11

25.04.2020: I argued that ‘multiculturalism
has turned Christmas and Easter into mere
seasonal holidays (lest they cause offence)’.
And I contrasted this with Ed Davey’s
celebration of Ramadan which ‘has become a
cause for solidarity.’

iv) Challenging those who seek to silence with the epithets ‘racist’ and ‘Islamophobic’
12

25.03.2019: I challenged Sayeeda Warsi’s use
of the epithets ‘racism’ and ‘Islamophobia’ to
criticise speech, in this case from Michael
Gove and others in the Tory Party.
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13

09.09.2020: I criticised the BBC for amending
a headline to remove the factually accurate
reference to how the Arena bomber was
‘seen praying an hour before blast’

14

17.10.2020: In the wake of the Samuel Paty
beheading by an Islamist I challenged the use
of the epithets ‘racist’ and ‘Islamophobic’ to
call for the Charlie Hebdo magazine to be
‘shut down immediately’.
The author of the tweet, to which I
responded, is editor of a British Muslim news
site 5Pillars.
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v) Challenging the race ‘discrimination’ narrative
15

17.01.2020: I challenged the ECHR view that
the Equality Act had overcome a problem of
race discrimination.

vi) Challenging the ‘equal pay’ narrative
16

15.09.2020: I challenged the equal pay
narrative, which is aimed at wealthy career
women, who had done particularly well at the
BBC.
I cited a Daily Telegraph article which noted
how Zoe Ball was handed a £1 million pay rise.
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vii) Challenging porous borders
17

30.01.2020: I challenged the asylum system
which creates porous borders.

viii) Challenging the BSB’s embrace of identity politics
18

04.07.2019: I challenged the BSB’s embrace
of identity politics and argued that it should
be impartial and avoid controversy.
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Five tweets included by the BSB ‘for context’ for criticising the Equality Act
1

26.02.2021: I shared the view of many that
this latest challenge to the binary nature of
sex was absurd. The Express article that I
retweeted quoted:
Piers Morgan:
Imagine thinking in the middle of a global
pandemic: “What’s really important is
dropping the ‘Mr’ from Mr Potato Head &
making him gender-neutral in case we upset
a few wokies.”
TalkRadio’s Mark Dolan:
The legendary toy Mr Potato Head, a toy that
has brought joy to millions of little boys and
little girls, that you put the different features
on – give him fuzzy eyebrows and a different
smile, well he is the latest victim of cancel
culture. Of woke political correctness gone
mad. It is a shocking story, it is a disgrace.

2a

03.03.2021: I commented on a Daily
Telegraph report on how the ‘substantial
meal policy may have discriminated against
BAME customers in pubs, High Court rules’

31

2b

However, the BSB appears to object to the
fact that this tweet, on 03.03.2021, ‘linked to
an article on thecritic.co.uk entitled Cancelled
by my barristers’ chambers over a tweet.’

3

06.03.2021: I linked to an article in Forbes
noting that Buckingham Palace would
investigate allegations that Meghan Markle
had bullied palace staff including with
‘emotional cruelty and manipulation’ during
her time as a working British royal.
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4

16.03.2021: I linked to a Guardian article and
criticised
another
‘success’
for
multiculturalism, this time where a school
abandoned its uniform policy on skirt length
in response to a challenge by a Muslim girl.

5

19.03.2021: I noted how my ‘Afro hair tweet’
had been a ‘tweet highlight’ in terms of
number of ‘impressions’.
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